UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

JEFFREY P. BOUYEA,

VS, E No. 3:96cr 00047( AVC) .
No. 3:00cv01898(AVC).

UNI TED STATES OF ANERI CA:

RULI NG ON THE PETI TI ONER' S
MOTI ON TO VACATE., SET ASI DE OR CORRECT THE SENTENCE

This is a notion brought pursuant to 28 U S.C. § 2255
chal l engi ng the constitutionality of the trial proceedings that |ed
to the petitioner’s conviction for wire fraud and bank fraud, in
violation of 18 U S.C. 88 1343 and 1344. The petitioner seeks to
vacate the sentence inposed by the court on February 12, 1997, and a
new trial.

The issues presented are: (1) whether the court
constitutionally inpaired the trial proceedings that led to the
petitioner’s conviction by charging the jury that the rul es governing
the standard for reasonabl e doubt and the presunption of innocence
are “designed to protect the innocent and not the guilty;” (2)(a)
whet her the court simlarly erred by failing to instruct jurors that,
in connection with the count of wire fraud, the governnment was
required to prove beyond a reasonabl e doubt that the fraudul ent
conduct affected a financial institution, and instead inproperly
m nimzed the governnent’s burden of proof by stating “all the
governnment must show. . .”; (b) whether the court erred in failing to

instruct jurors that the governnment was required to prove that the



fraud affected a financial institution; (c) whether the court erred
in failing to instruct jurors of the definition of “financial
institution; and (3) whether the petitioner’s attorney was
constitutionally ineffective for failing to object to the jury charge
to the extent it stated that the standard for reasonabl e doubt and
the presunption of innocence are rules designed to protect the

i nnocent and not the guilty, and for failing pursue the claimon

di rect appeal.

For the reasons hereinafter set forth, the court concludes: (1)
the petitioner has failed to show cause for failing to raise his
challenge to the jury charge on direct appeal and, accordingly, he is
procedurally barred fromasserting the claimhere; (2) the petitioner
has also failed to show cause for failing to raise his challenge to
the jury charge on the |aw applicable to the federal wire fraud
statute and, in any event, the petitioner’s contentions are without
merit; and (3) the petitioner has failed to denonstrate that his
counsel was constitutionally ineffective. The notion is therefore
deni ed.

EACTS

Exam nation of the notion to vacate, set aside, or correct the
sentence, and the responses thereto, disclose the follow ng
undi sputed, material facts. On February 22, 1996, a grand jury

returned a three count indictnent charging the petitioner, Jeffrey P.



Bouyea, with two counts of bank fraud in violation of 18 U S.C. 8§
1344, and once count of wire fraud in violation of 18 U. S.C. § 1343.
On COctober 29, 1996, the parties proceeded to jury trial and, after
five days of evidence, on Novenber 7, 1996, the court charged the
jury on the law relevant to their deliberations and the crinmes
charged. As part of that charge, the court instructed the jury on
t he burden of proof required for a crimnal conviction, and a

def endant’s right to be presuned innocent, stating:

A defendant is presuned i nnocent unless and

until proven guilty. The presunption of

i nnocence alone is sufficient to acquit a defendant
if the governnent has failed to prove the charge
beyond a reasonabl e doubt. As | previously
instructed you, the indictnent is an accusati on,
and only that. It is not proof of anything at

all nor is it evidence. A defendant is presuned
i nnocent unless and until you, the jury decides,
unani mously that the governnment has proven the
defendant’s guilt beyond a reasonabl e doubt.

This presunption was with the defendant when the
trial began. It remains with himnow as |

speak to you, and it will continue with the

def endant into your deliberations unless and
until you are convinced that the governnment has
proven the defendant’s guilty beyond a reasonabl e
doubt .

(Jury Charge at 2). The court further instructed the jury on the
meani ng of the term “beyond a reasonabl e doubt,” stating:

Proof beyond a reasonabl e doubt is proof that

| eaves you firmy convinced of the defendant’s
guilt. There are very few things in this world
t hat we know wi th absolute certainty, and in
crimnal cases the | aw does not require proof

t hat overcomes every possible doubt. |[If, based
upon your consideration of the evidence, you
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are firmy convinced that a defendant is

guilty of the crime charged, you nust find

himaguilty. 1f, on the other hand, you

think there is a real possibility that he is

not guilty, you nmust give that defendant the

benefit of the doubt and find himnot guilty.
(Jury Charge at 3).

I n connection with count two, the court charged the jury on the

el ements of the offense of wire fraud under 18 U.S.C. § 1343. Before
nmoving into a substantive discussion of the elenents, the court

offered a prelimnary description of the offense, instructing that:

In order for the defendant to be found guilty of

wire fraud, . . . the government nust prove each
of the follow ng el ements beyond a reasonabl e
doubt :

First, that there was a schene to obtain noney by

means of false or fraudul ent pretenses,

nm srepresentations or prom ses;

Second, that the defendant know ngly and willfully

participated in the scheme or artifice to defraud,

with know edge of its fraudulent nature and with

specific intent to defraud; and

Third, that in the execution of that schene, the

def endant used or caused the use of the interstate

wires as specified in the indictnment.
(Jury Charge at 14). The court did not articulate at this
juncture the added requirenent that the fraudulent schene affect a
financial institution. 1In the usual wire fraud case, the governnent
need not prove this elenent. See 18 U . S.C. 8§ 1343. Because, however,
in this case the indictnent was fil ed beyond the five year

l[imtations period for wire fraud, the government was required to
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prove that the fraud affected a financial institution. See United

States v. Bouyea, 152 F.3d 192, 194 (2d Cir. 1998) (when the wire

fraud involves a financial institution, the limtations period is
extended fromfive years to ten years by 18 U.S.C. 8§ 3293(2)).
Consequently, imrediately following the prelimnary description of
the wire fraud elenments, the court nore fully defined the el enents
appl i cabl e here, and specifically stated that:

In order to find a defendant guilty of count

two, you nust also find that a defendant engaged
in a fraudulent schene that affected a financial
institution. You need not find that the defendant
intended to defraud a financial institution. All
t he governnment nust show is that the defendant
engaged in a schenme with the specific intent to
defraud and that the schene affected a financi al
institution,

(Jury Charge at 20 (enphasis added)). Further, prior to trial, the
petitioner entered into a stipulation with the governnent that
Cent er bank, the all egedly defrauded entity, held deposits insured by
t he Federal Deposit |Insurance Corporation and hence, as a matter of
fact, this entity constituted a financial institution within the
meani ng of the wire fraud statute. See 18 U.S.C. §8 20 (defining term
“financial institution”).
Thereafter, as part of the court’s closing instruction, the

court charged the jury that,

[I] will rem nd you again that it is the sworn

duty of the courts and jurors to safeguard the

ri ghts of persons charged with crine by

respecting the presunption of innocence which the
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| aw i nput es every person so charged and by making
t he governnment neet its burden of proving guilt
beyond a reasonabl e doubt. But you nust keep

in mnd that those rules of |aw are designed

to protect the innocent and not the quilty.

| f and when the presunption of innocence has

been overconme by evidence proving beyond a
reasonabl e doubt that the accused is guilty of
the crime charged, it is your sworn duty to
enforce the law and enter a verdict of guilty.

(Jury Charge at 22 (enphasis added)). At the conclusion of the
charge, the court offered counsel the opportunity to note any
exceptions to the charge for the record. The petitioner took no
exception and offered no objection. On Novenber 7, 1996, the
petitioner was convicted of one of two counts of bank fraud and the
single count of wire fraud.

On January 13, 1997, the petitioner noved for judgment of
acquittal and for a new trial pursuant to Federal Rules of Crim nal
Procedure 29 and 33, respectively. The court thereafter denied both
not i ons.

On February 12, 1997, the court sentenced the petitioner to 30
mont hs custody, to be followed by five years of supervised rel ease.
The court also ordered the petitioner to pay $450,000 in restitution
at a rate of $100 per nmonth. On February 21, 1997, the petitioner
filed a notice of appeal to the United States Court of Appeals for
the Second Circuit. On January 5, 1998, the petitioner argued to the
Second Circuit that there was insufficient evidence to support the
wire fraud conviction, and that the conviction for bank fraud shoul d
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be reversed because of prejudicial spillover from evidence introduced
in support of the wire fraud conviction. The petitioner did not
assert any error arising fromthe jury charge.

On January 27, 1998, the Second Circuit affirmed the conviction
by way of sunmary order. The defendant thereafter filed a notion
seeki ng reconsideration of that order and, on July 16, 1998, the
Second Circuit denied the relief requested, but entered an order
withdrawing its previously entered sunmary order. On August 10,

1998, in a per curiamdecision, the Second Circuit rejected the

petitioner’s contentions and affirmed the judgnent in all respects.

See United States v. Bouyea, 152 F.3d 192 (2d Cir. 1998). On Cctober

31, 1998, the petitioner sought rehearing, with a suggestion for
rehearing en banc. On January 14, 1999, the Second Circuit denied
the petition. On April 12, 1999, the petitioner filed a petition
seeking a wit of certiorari in the United States Suprenme Court. On
Cct ober 4, 1999, the Court denied the petition. On October 3, 2000,
the petitioner filed the within notion to vacate, set aside, or
correct the sentence pursuant to 28 U . S.C. 8§ 2255. On Novenber 6,
2001, the governnment filed its opposition menorandum On Septenber
4, 2002, the petitioner filed a reply brief and, on Novenmber 6, 2002,
the governnment filed a surreply brief.

DI SCUSSI ON

1. The Jury Charge, the Burden of Proof and the Presunption of




| nhocence.

The petitioner first argues that, at the tinme of trial, the
court inproperly charged the jury that the rules governing a
defendant’s right to be presuned innocent and to have his guilt
est abl i shed beyond a reasonabl e doubt were rules “designed to protect
the innocent and not the guilty.” In the petitioner’s view, this
| anguage diluted the governnment’s burden of proof and the presunption
of innocence that is constitutionally guaranteed to hi m and,

accordingly, his conviction should be reversed in accordance with

United States v. Doyle, 130 F.3d 523 (2d Cir. 1997). In Doyle, the
Second Circuit reversed a conviction based on identical |anguage
approxi mately one nonth after the court gave the charge in this case.
I n response, the government maintains that, because the
petitioner, unlike the defendant is Doyle, failed to chall enge the
charge on direct appeal, the petitioner is entitled to relief under §
2255 only if he can show cause for failing to raise the claimand
prejudice resulting therefrom Because on Decenmber 4, 1996, the
Second Circuit adnoni shed the district courts that it was “better

practice” not to use this type of instruction, see United States v.

Ciak, 102 F.3d 38, 44 (2d Cir. 1996), and this warning cane before
t he appeal was filed in this case, the governnment maintains that the
claimof error was reasonably available to the petitioner at the tinme

of appeal and, consequently, the petitioner has not denpnstrated



sufficient cause for relief under 8 2255. The court agrees with the
gover nment .

“Where a crimnal defendant has procedurally forfeited his
claimby failing to raise it on direct review, the claimnmy be
raised in a 8 2255 motion only if the defendant can denonstrate .
cause for failing to raise the issue, and prejudice resulting

therefrom”! Rosario v. United States, 164 F.3d 729, 732 (2d Cir.

1998) .

The reason for this rule is straightforward. A
petitioner has already had opportunities to object
to alleged errors at trial and on direct appeal.
G ven the reliability of those procedures

and the respect due a final judgnment, there nust
be a valid reason to afford petitioner yet

anot her opportunity to plead his case in federal
court.

Degaglia v. United States, 7 F.3d 609, 611 (7th Cr. 1993) (citing

United States v. Frady, 456 U. S. 152, 164-65, 102 S.Ct. 1584, 1592-93

(1991)). The “cause” for failing to raise an issue that is
sufficient to invoke 8 2255 requires nore than a | ack of precedence

on a particular legal issue. United States v. Smth, 241 F.3d 546,

548 (7th Cir. 2001). “Indeed, even when the law is against a

contention, a litigant nmust make the argunent to preserve it for

YA crimnal defendant who denpnstrates actual innocence is also
not precluded from seeking relief under § 2255. Rosario v. United
States, 164 F.3d 729, 732 (2d Cir. 1998) (citing Bousley v. United
States, 532 U.S. 614, 118 S. Ct. 1604, 1611 (1998)). This point,
however, is not relevant here because there is no claimof actual
i nnocence.




| ater consideration.” |d. (citing Bousley v. United States, 523 U. S.

614, 622-24, 118 S.Ct. 1604 (1998)); see also Rosario v. United

States, 164 F.3d 729, 733 (2d Cir. 1998) (no “cause” for failure to
raise Bailey claimon direct appeal despite the fact that an "appeal
woul d have been doomed” under then-existing | aw of the Second
Circuit)). “[A] claimthat is so novel, [however,] that its |ega
basis is not reasonably available to counsel nmay constitute cause for

a procedural default.” United States v. Sanders, 247 F.3d 139, 144-

45 (4th Cir. 2001).

In this case, on Novenber 7, 1996, the court instructed jurors
that the rules governing a defendant’s right to be presumed innocent
and to have guilt established beyond a reasonabl e doubt were rules
desi gned to protect the innocent and not the guilty. The defendant
did not pursue a claimof error with the Second Circuit, and his
failure to do so cannot be said to have occurred because of the
novelty of the legal issue. To the contrary, as pointed out by the
governnment and observed here, the Second Circuit decided an identical
claimof error weeks before the notice of appeal was filed in this
case and there adnonished the district courts that it was “better

practice” not to use this |language. See United States v. Ciak, 102

F.3d 38, 44 (2d Cir. 1996). Further, the case |law reveals that years

earlier, in United States v. Farina, 184 F.2d 18 (2d Cir. 1950) and

United States v. Bifield, 702 F.2d 342, 350-51 (2d Cir. 1983), the
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Second Circuit expressed serious reservations concerning this charge.

See Farina, 184 F.2d at 23 (affirm ng conviction over dissent by

Judge Franks where trial court gave a substantially simlar

instruction, with Judge Franks concluding that the instruction “my
easily” have msled the jury and that “this very sort of instruction
[ has been] severely criticized[] and nmade the basis of reversals.”);

see also Bifield, 702 F.2d at 351 (affirm ng conviction but conceding

that the instruction presented a close question and advising district
courts that it was better practice not to use the instruction).
Accordingly, the court concludes that the petitioner has failed to
denonstrate sufficient cause for failing to bring the issue on direct
appeal, and therefore, he is procedurally barred fromrelief under 8§
2255.

2. The Jury Charge, Wre Fraud, and Financial Institution

The petitioner next argues that, in connection with the count
of wire fraud, the court: (a) erroneously failed to instruct jurors
t hat the governnment was required to prove beyond a reasonabl e doubt
that the fraudul ent conduct affected a financial institution, and
instead inproperly mnim zed the governnent’s burden of proof by
stating “all the government nust show. . .”; (b) erroneously failed
to instruct jurors that the government was required to prove that the
fraud affected a financial institution; and (c) erroneously failed to

instruct jurors of the definition of “financial institution.” In
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response, the government maintains that these contentions are wthout
merit and that, in any event, the clains are procedurally barred
because the petitioner cannot show either cause or prejudice. Again,
the court agrees with the governnent.

A set forth supra, “[w]here a crimnal defendant has
procedurally forfeited his claimby failing to raise it on direct

review, the claimnmay be raised in a 8 2255 notion only if the

def endant can denonstrate . . . cause for failing to raise the issue,
and prejudice resulting therefrom” Rosario v. United States, 164
F.3d 729, 732 (2d Cir. 1998). In this case, the petitioner offers no

expl anation for his failure to raise these issues either at the tine
of the charge or on direct appeal and accordingly, he has failed to
denonstrate cause. |In any event, the petitioner suffered no
prejudi ce because none of his contentions have nerit. 1In this
regard, the court did, in fact, charge the jury that to convict under
the wire fraud statute, the jury was required to find that the
fraudul ent conduct affected a financial institution. Wile the
financial institution elenment was omtted fromthe court’s initial
description of the wire fraud elenments (as it is not an el ement that
is usually required for conviction), the court did thereafter charge
in this case that:

In order to find a defendant guilty of count

two, you must also find that a defendant engaged

in a fraudul ent schenme that affected a fi nanci al
institution. You need not find that the defendant
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intended to defraud a financial institution. Al
the governnent nust show is that the defendant
engaged in a schenme with the specific intent to
defraud and that the schene affected a financi al
institution.

(Jury Charge at 20 (enphasis added)). Further, the court instructed
the jury several tinmes that, to convict, the governnment was required
to prove an offense beyond a reasonabl e doubt (see Jury Charge at 2,

3 and 22). While the above | anguage does include the phrase “all the
government nust show -- this statenment -- when read in light of the
full paragraph, does not refer to the government’s burden of proof.
Rather, is sinply explains that the crine of wire fraud turns on the
intent to defraud itself, and not the intent to defraud a financi al
institution. Based on a review of the charge as a whole, the court

concludes that the petitioner has failed to show any error or

prejudice. See United States v. Salanmeh, 152 F.3d 88, 142 (2d Cir.

1998) (“In considering whether there is prejudice, [the court views]
as a whole the charge actually given”). Finally, no prejudice can be
found on account of the court’s failure to instruct the jury on the
definition of financial institution for purposes of the wire fraud
statute. The petitioner entered into a stipulation with the
government prior to trial that Centerbank, the defrauded entity, held
deposits insured by the Federal Deposit |nsurance Corporation and
hence, as a matter of fact, this entity constituted a financi al

institution within the neaning of the wire fraud statute. See 18
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US C 8 20 (defining term“financial institution”).

3. | neffective Assistance of Counsel

The petitioner next argues that his trial counsel was
constitutionally ineffective for failing to object to the jury charge
to the extent it stated that the rules governing a defendant’s right
to be presuned innocent and to have his guilt established beyond a
reasonabl e doubt were rul es designed to protect the innocent and not
the guilty. In the petitioner’s view, because reasonably conpetent
counsel in this district in 1996 woul d have objected based upon the
state of the law at the tinme, his counsel’s failure to object and
pursue the issue on appeal was inexplicable and cost hima new trial.
In response, the government maintains that, because the state of the
law at the tinme of both the trial and appeal did not support a
reasonabl e probability that the Second Circuit would rule in the
petitioner’s favor, counsel’s failure to object or pursue the issue
on appeal did not constitute error entitling the petitioner to relief
and that, in any event, the petitioner cannot show prejudice. The
court agrees with the governnent.

“The guarantee of counsel in crimnal trials protects the
fundanmental right to a fair trial afforded by the Sixth Amendnent.”

Li ndstadt v. Keane, 239 F.3d 191, 198 (2d Cir. 2001). “To give

substance to this right, counsel nust be reasonably effective.” 1d.

(citing McMann v. Richardson, 397 U S. 759, 771 n. 14, 90 S.Ct. 1441
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(1970)). Pursuant to Strickland v. Washington, 466 U. S. 668, 687-88,
104 S.Ct. 2052 (1984), the standard for denonstrating ineffective
assi stance of counsel is a difficult one, as “[j]udicial scrutiny of
counsel s performance nust be highly deferential,” and the court wll
grant counsel great latitude in the reasonabl eness of his conduct of
the case. 1d. at 689. To prevail on such a claim the petitioner
must: (1) overconme a strong presunption that counsel’s conduct was
reasonabl e and show that counsel’s performance fell bel ow an

obj ective standard of reasonabl eness under prevailing professional
norms; and (2) affirmatively prove prejudice by denonstrating that,
but for counsel’s unprofessional errors, there is a reasonable
probability that the result of the proceeding woul d have been
different. 1d. at 688. Further, a court “nust judge the

reasonabl eness of counsel’s chall enged conduct on the facts of the
particul ar case, viewed as of the time of counsel’s conduct.” |d. at
690.

I n determ ning whether counsel’s failure to object to the
charge was unreasonable, the court nust assess whether, at the tine
of the court delivered the jury charge, “precedent supported a
‘reasonabl e probability’ that a higher court would rule in [the]

def endant’s favor.” Blooner v. United States, 162 F.3d 187, 193 (2d

Cir. 1998). The court is not persuaded that such a reasonable

probability existed. At the time the court charged the jury in this
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case, the Second Circuit had upheld jury instructions substantially

simlar to those at issue here. In United States v. Bifield, 702

F.2d 342 (2d Cir. 1983), the court considered a simlar instruction
and, while adnmonishing the district courts that it was better
practice not to use the instruction, see id. at 351, it neverthel ess
uphel d the instruction finding that “the instructions given by the
court, when read in their entirety, were sufficiently clear as not to
dilute the presunption of innocence to which the appellant is
entitled.” 1d. 1In reaching this conclusion, the Bifield court
relied on an earlier decision of the Second Circuit where the court
had expressed reservation concerning the instruction, but concl uded
t hat, upon review of the charge as a whol e:

These instructions were so clear and

explicit, that any generalization indul ged

in by the judge to the effect that the

presunption was not intended as a bul wark

behi nd which the guilty m ght hide could

not, in our opinion, mslead the jury

regardi ng the duty of the Government to

go forward with convincing proof before

a verdict of guilty could properly be

render ed.

United States v. Farina, 184 F.2d 18, 21 (2d Cir. 1950). The court

t herefore concludes that, given the state of the law as it existed at
the time of the jury charge, counsel’s failure to object to the
charge did not fall below an objective standard of reasonabl eness

under prevailing professional nornms. See e.qg., Walker v. Jones, 10

F.3d 1569, 1573 (11th Cir. 1994) (characterizing as reasonable an
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attorney’s failure to object to instructions since the state courts
had rejected simlar clainms, and the Supreme Court had yet to rule on

the issue); see also Elledge v. Dugger, 823 F.2d 1439, 1443 (1l1th

Cir. 1987) (“Reasonably effective representati on does not include a
requi renment to make argunents based on predictions of how the | aw may
devel op”).

Because the court is of the opinion that counsel acted
reasonably at trial, the only remaining issue is whether the
petitioner’s attorney can be deened ineffective for not raising the
issue on direct appeal. In the petitioner’s view, because during the
i nterval between the notice of appeal on February 21, 1997, and oral
argunment before the Second Circuit on January 5, 1998, the Second

Circuit issued its decision in United States v. Doyle, 130 F.3d 523

(2d Cir. Decenber 4, 1997) in which it reversed a conviction based on
identical jury charge | anguage -- his attorney was ineffective for
failing to supplenent his appeal.

W t hout deci di ng whet her counsel’s failure to raise the claim
was unreasonable given the state of the law, the court concl udes
t hat, because the petitioner cannot prove prejudice arising fromthe
all eged error, he is not entitled to relief under 8 2255. The
petitioner, unlike the defendant in Doyle, did not object at trial to

the jury charge and thus surrendered his right to de novo review. |f

he had suppl enmented his appellate brief and raised the claim the
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Second Circuit could have corrected the error only if the petitioner
had shown plain error,

a review requiring a show ng that, anong other things, the error
seriously affected the fairness, integrity, or public reputation of

judicial proceedings. United States v. Thonmms, 274 F.3d 655, 667 (2d

Cir. 2001). The court is not persuaded that the error had such an
effect. As set forth, supra, the court clearly stated to the jury
that “[a] defendant is presuned innocent unless or until you, the
jury decides, unaninmously, that the governnment has proven the
defendant’s guilt beyond a reasonable doubt.” (Jury Charge at 2).
The charge al so provided that “this presunption was with the

def endant when the trial began. It remains with himnow as | speak
to you, and it will continue with the defendant into your

del i berations unless and until you are convinced that the governnment
has proven defendant’s guilt beyond a reasonabl e doubt.” (Jury Charge
at 2). At the conclusion of the charge, the court again rem nded the
jury of their duty to respect the presunption of innocence. (Jury
Charge at 22). The | anguage at issue, that is, “those rules of |aw
are designed to protect the innocent and not the guilty” canme only
after repeated enunciations of the proper standard. Consequently,
upon review of the charge as a whole, the court is not persuaded that
under plain error review, there is a reasonable probability that the

court of appeals would have determ ned that the charge seriously
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affected the fairness, integrity, or public reputation of the

judicial proceedings. See e.qg., Doyle, 130 F.3d at 534 (enphasi zing

t hat where the Second Circuit had affirmed in the past jury charges
contai ning substantially identical |anguage as that condemmed here,

t he charges “were eval uated under the extrenely deferential ‘plain
error’ standard of review'). Hence, the petitioner has failed to
establish prejudice arising fromhis attorney’s failure to bring the
claimon direct appeal and, consequently, he has failed to
denonstrate ineffective assistance of counsel.

CONCLUSI ON

For the forgoing reasons, the petitioner’s notion to vacate,
set aside, or correct the sentence (docunment no. 1) is DENIED.
It is so ordered this 12th day of My, 2003 at Hartford,

Connecti cut .

Alfred V. Covello
United States District Judge
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